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It is know n how  a well-designed Selective 
Distr ibution System is becoming increasingly 
crucial for  Luxur y Fashion Brands.

As the European Cour t of Justice has been 
noticing for  qui te a whi le ?the quality of  
[ luxur y] goods is not just the result of their 
material characteristics, but also of the allure 
and prestigious image which bestow on them an 
aura of luxury, that that aura is essential in that 
it enables consumers to distinguish them from 
similar goods and, therefore, that an 
impairment to that aura of luxury is likely to 
affect the actual quality of those goods? 
(Judgment of the Cour t (Fir st Chamber ) of 6 

December  2017 - Coty Germany GmbH v 
Par fümer ie Akzente GmbH).

Not to mention that consumers of luxur y goods 
not only are usually ver y attentive to detai ls, as 
well  as to the quali ty of the product and i ts 
design, but they are also more and more 
looking for  per sonalized ser vices and high-end 
shopping exper iences, also engaged by the 
stor y of the brand and the l i festyle i t 
r epresents (so cal led ?Costumer  Exper ience? or  
?CX?).

Therefore, fashion houses in the sector  
continuously invest in new  concepts, intent in 
conveying their  brand values through 
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memorable stor ytel l ing, playing on the 
mechanisms of identi f ication and emotionali ty. 
Customers are not meant only as mere 
r ecipients of the brand?s products, but they are 
involved in the brand?s histor y i tself , of which 
they take par t w i th their  per sonal journey. 
Their  affection and f idel i ty is encouraged 
through a system of sophisticated and dedicated 
ini tiatives (so-cal led "Customer  Exper ience 
Management" or  "CXM" or  "CEM"), aimed in 
creating a deep sense of  belonging.

In that context, the ECG continues, ?the 
establishment of a selective distribution system, 
which seeks to ensure that the goods are 
displayed in sales outlets in a manner that 
enhances their value, contributes to the 
reputation of the goods at issue and therefore 
contributes to sustaining the aura of luxury 
surrounding them?.

So not only a law ful ly designed SDS -, pr imar i ly 
aimed to preser ve the luxur y image of those 
goods -  is compatible w ith anti tr ust law  
(although i t is indisputable that ver tical 
agreements can affect competi tion in the 
market), but i t is increasingly essential and 
protected by law  and case law , so encouraging 
signi f icant investments in the fashion industr y, 
par ticular ly in terms of manufactur ing 
capabi l i t ies, innovation, design, bui lding and 
maintaining of the brand image and of a 
r eputation l inked to quali ty and customer  
satisfaction.

On this r egard the Cour t of Rome, in I taly, cal led 
to examine the case of a paral lel distr ibution of 
products covered by Polo Ralph Lauren (PRL) 
tr ademarks,  r ecently issued a ver y interesting 
decision (Judgement of the Cour t of Rome, n. 
18090/2022, issued on December  7, 2022)

The parent fashion company Polo Lauren LP, 
based in USA, together  w ith i ts I tal ian aff i l iate,  
RL Fashion of Europe s.r.l ., claimed before the 
Cour t of Rome the unlaw ful impor t into the 
European Economic Area (EEA), speci f ical ly 
I taly, of clothing exclusively intended for  the 
Amer ican market, in violation of PRL?s 
tr ademarks exclusive r ights.

The Polo/Ralph Lauren Group has been in fact 
operating in I taly for  many decades, w ith 
increasing success, gradually extended to 
sector s other  than the "core business" of 
clothing.

Claimants had emphasized the effor ts of PRL 
brand in providing a ver y r ich assor tment of i ts 
products, in the adver tising, in the quali ty 
standard of the goods offered, in organizing 
events to which the PRL name and signs could 
be associated, in other  words in conceiving, 
creating and offer ing a high level Customer  
Exper ience (and, not last, in the protection of 
such effor ts themselves before al l  the 
competent off ices, when requir ed). A constant 
commitment that al lowed the brand to r each a 
signi f icant market posi tion over  the years in 
I taly, that threatened to be fr ustr ated by any 
attempts at speculation aimed at sel l ing 
products at pr ices lower  than those usually 
practiced on the Ital ian market and also 
threatened to be deeply damaged by the 
creation of an unlaw ful, paral lel distr ibution, 
str anger  to the legi timate selective distr ibution 
system ideated, prepared and implemented by 
PRL.

In the case at issue clothing destinated to the 
Nor th Amer ican market had been in fact 
pur chased by Amer ican enti ties, domici led 
and/or  based in the United States and then 
shipped to Italy and there commercial ized by 
unauthor ized Ital ian distr ibutor s, w i thout any 
consent, not even an implied one, by PRL to 
expor ts of products outside the normal selective 
distr ibution channels (despite the 
counterpar ties claimed other w ise).

The Ital ian Cour t decision is cer tainly r eal ly 
interesting under  many prof i les.

The Judge, in fact, prel iminar i ly faced the issue 
of the exhaustion of PRL?s tr ade-mark r ights 
opposed by the defendants, stating that the 
same pr inciple couldn?t be argued in the case at 
issue.

Given as a peaceful ci r cumstance, acquir ed in 
the proceedings, the existence of a law ful 
selective distr ibution cir cui t by the parent 
company, know n to al l  operator s in the sector , 
there was in fact no tangible evidence of a PRL?s 
effective and legi timate consent to expor t i ts 
products into the EEA and (this entai l ing the 
violation of PRL?s exclusive tr ademark r ights).

But the Cour t of Rome also str essed another  
interesting aspect.

The paral lel impor t of products outside the 
selective network set up by PRL had in fact 
undoubtedly leaded to an unfair  competi tion 
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situation, since those who were involved in the 
paral lel impor t activi ty had engaged in 
commercial conduct potential ly confusing and 
harmful to competi tion (and in par ticular  of 
author ized distr ibutor s) but, above al l , to 
consumers themselves, who were in contact 
w ith subjects who accredi ted as author ized 
dealer s ? as such in possession of speci f ic 
r equir ements and capaci ty ? but which, in 
r eal i ty, were not and were therefore not able 
to provide a ser vice sales and after -sales 
simi lar  to that of the European selective sales 
network (think of changes of goods, defective 
products etc.).

The paral lel network, then, had been created 
by the defendants, dir ectly hooking up to the 
distr ibution of PRL, not by chance using for  
fur ther  distr ibution subjects that also 
appeared in the "off icial" network of RL, in an 
integral, continuous, systematic and lasting 
way, so as to star t and make effective what 
assumed the character istics of ?a real cloning 
on an industrial scale, rather than a - already 
serious - mere parallel import operation?.

The Cour t in fact also expressly stated that the 
defendants had managed to use the impor ted 
products in association w ith adver tising 
activi ties attr ibutable to PRL?s stores, w ith 
consequent confusion on the par t of 
consumers and damage to the selective 
network of author ized dealer s, parasi tical ly 
and intentionally taking advantage of the 
investment costs incur red by PRL for  the 
creation and maintenance of i ts sophisticated 

SDS, through or iginal ini tiatives, w i th al l  the 
connected benefi ts mentioned above. A r eal 
?distribution system?s cloning?, says the Cour t, 
classi f iable as ?parasitic competition?, a 
par ticular  case of unfair  competi tion, 
governed by ar t. 2598, n. 3, of the Ital ian Civi l  
Code, which consists of ?a continuous and 
systematic operation in the footsteps of a 
competing entrepreneur, through the imitation 
not so much of the products, but rather of 
relevant entrepreneurial initiatives of the latter, 
in a temporal context close to the conception of 
the work?.

I t is always interesting to obser ve how  case 
law , step by step, is a fai thful mir ror  of r eal i ty 
that changes. Just as fashion luxur y brands 
have faced an evolution from the status of 
"producers of goods", whose str ategy implies 
the central i ty of the luxur y product, to the new  
role of "producers of exper iences", for  which 
the pr ior i ty is the luxur y exper ience, so we 
can see how  the jur isprudence is str uctur ing 
in paral lel to offer  protection to the said new  
dimension, which r equir es a deep awareness 
of this paradigm shi f t and of the new  
challenges i t br ings. 
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